IOWA. ATTORNEY- GEEERAL''S OFFICE 
WORKMEN'S COMPENSATION, I915 • 




ajnrnpll Cam Bcl^aal ^ihtnt^ 




If CI A a. n Cornell University Library 
KFI4542.A56A8 1915 

..Workmen's compensation : 




3 1924 024 672 937 



Workmen's CompensairQn 



Legal Opinions on Various Phases 

of the Iowa Workmen's 

Compensation Act 




HENRY E. SAMPSON 

Assistant Attorney General of Iowa 
Special Counsel to the Iowa Indastrial Goaunissioner 




Issued by 

Iowa Industrial Commissioner 

WARREN GARST. Commissioner 
1915 




The original of tiiis book is in 
tine Cornell University Library. 

There are no known copyright restrictions in 
the United States on the use of the text. 



http://www.archive.org/details/cu31924024672937 



Workmen's Compensation 



Legal Opinions on Various Phases 

of the Iowa Workmen's 

Compensation Act 



By 
HENRY E. SAMPSON 

Assistant Attorney General of Iowa 
Special Counsel to the Iowa Industrial Commissioner 



46372 

m 



Issued by 

Iowa Industrial Commissioner 

WARREN GARST. Commissioner 
1915 



Legal Opinions on Various Phases of the Iowa Workmen's 
Compensation Act. 



Note. — The public has become greatly interested in the subject 
of compensation legislation as a method for improving some con- 
ditions which have prevailed under the common law system and 
for solving the problem of dealing justly with the unfortunate 
victims of our industrial life. Because of the new and unusual 
character of this legislation and because of the general interest in 
the subject, numerous requests for information are being made 
upon our department and upon the Department of Justice. As a 
convenient manner in which to supply this demand for informa- 
tion, a few of the more important legal opinions on the subject 
by Henry E. Sampson, Assistant Attorney General and special 
counsel to the Iowa Industrial Commissioner, have been placed 
in this form for general distribution. 

An index has been placed in the back of the work, so arranged 
as to give first a reference to the sections in the supplement to 
the code, 1913; second, a reference to the sections in chapter 
147, acts 35th Gr. A., and third a reference to the pages of this 
pamphlet. — ^Waeeen Garst, Iowa Industrial Commissioner. 



The Iowa Law is Optional. 

Compensation Law Optional — Insurance Required — Members 
OP Partnership not Employes — Employer Primarily Liable, 
Though Insured. 

May 7, 1914. 
Shaver Carriage Co., 

Des Moines, Iowa. 

Gentlemen: Replying to your letter of the 5th instant ad- 
dressed to the attorney general will say that the last legislature 
of Iowa enacted what is known as the workmen's compensation 
act, same being found in Chapter 8-A, Title XII, Supplement to 
the Code, 1913. 

The law is optional or elective, and the employer can avail him- 
self of its provisions or elect to reject same, as he sees fit. It will 
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be conclusively presumed that he has elected to be governed by 
its provisions unless he rejects the same in accordance with the 
requirements of the act. In the event he elects to reject the act, 
or fails to provide the insurance required under Section 2477-m41, 
Supplement to the Code, 1913, he will be liable to his injured em- 
ployes the same as under the common law, as modified by statute, 
and he can no longer plead what is commonly known as the three 
common law defenses, that is, contributory negligence, fellow serv- 
ant rule, and assumption of risk. He will also be required to re- 
but the presumption that the injury to his employe was the di- 
rect result and growing out of the negligence of the employer, and 
that such negligence was the approximate cause of the injury. 

If you prefer to avail yourselves of the compensation features 
of this act, you must either insure your liability under the act 
in some company approved by the insurance department of Iowa, 
or comply with Section 2477-m49, Supplement to the Code, 1913, 
wherein it is provided that you need not comply with said Sec- 
tion 2477-m41 requiring insurance if you furnish satisfactory proof 
to the insurance department and to the Iowa industrial com- 
missioner of your solvency and financial ability to pay the com- 
pensation required under the act. 

Answering your second question will say that the word "em- 
ploye" as defined by the legislature excludes one who holds an 
official position or stands in a representative capacity of the em- 
ployer. Under such a definition I am of the opinion that a part- 
ner in a partnership and a managing officer in a corporation would 
be considered as persons standing in "a representative capacity," 
and therefore not entitled to compensation under the act. Part- 
ners are employers rather than employes. Employes are no doubt 
entitled to compensation even though their wages are fixed in 
part by the profits of the concern for which they work. 

Answering your third question will say that an employer is 
not relieved from liability to pay compensation to his employes 
according to the terms of the act even though he provides insur- 
ance as required under Section 2477-m41, the purpose of the in- 
surance being to insure certain and prompt payment, and to re- 
imburse him for any and all amounts which he has so paid. He 
is primarily liable. 

Tours very truly, 

Heney E. Sampson, 
Assistant Attorney General. 
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Certain Employes Excluded. 

Compensation Law Applicable to Employees of One ok More 
Employes — Word "Employes" Defined — Classes op Em- 
ployes Excluded. 

M. H. Cai.deewood, 

Eldridge, Iowa. 



May 11, 1914. 



Dear Sir : Replying to your letter of the 9tli instant addressed 
to Attorney General Cosson will say that the Iowa workmen's 
compensation act, enacted by the last general assembly, is op- 
tional or elective with both the employer and the employe. Un- 
less they take the affirmative action required under the statute, 
it will be conclusively presumed that they prefer to avail them- 
selves of the provisions of the act. 

The only important class of employers excluded from the act 
is the class engaged in farm or agricultural pursuits. The stat- 
utes of some states limit the law to those employers having five 
or more employes, but the Iowa act does not contain such a pro- 
vision, and therefore applies to employers having one or more em- 
ployes. The employers mentioned in your letter as having one or 
two employes are therefore included within the provisions of this 
act unless they, by affirmative action, elect to reject its provisions. 

The word "employe" is defined by the act to mean any person 
who has entered into the employment of or works under contract 
of service, express or implied, except: 

(a) A person whose employment is purely casual and not 
for the purpose of the employer's trade or business; 

(b) A person engaged in clerical work, but clerical work shall 
not include one who may be subjected to the hazards of the 
business ; 

(c) A person who holds an official position or stands in a rep- 
resentative capacity of the employer; 

(d) An official elected or appointed by the city or town; 

(e) A public contractor doing work for such city or town; 

(f) Household or domestic servants; 

(g) Laborers engaged in farm or agricultural pursuits, 
(h) General contractors. 

Youi r very truly, 

Heney E. Sampson, 
Assistant Attorney General. 
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Casual Employment. 

Casual Employment Discussed — Two Essential Elements — 
Employes Not Excluded Except Where Both Elements 

P^==^^^^- September 13, 1914. 

C. J. Duncan, Vice Pres., 

Iowa Mutual Liability Co., 
Cedar Kapids, Iowa. 

Deae Sib : Replying to your letter of September 7th, addressed 
to Hon. Warren Garst, will say that the Iowa workmen's com- 
pensation act is peculiar in that it defines "casual employment" 
to refer to a person whose employment is purely casual and not 
for the purpose of the employer's trade or business. The statutes 
of most of the other states used the word "or" in place of the 
word "and." For that reason no employers are excluded from 
the provisions of the Iowa workmen's compensation act unless 
there are two essential elements present: First, that the employ- 
ment is purely casual, that is, indefinite, uncertain and temporary, 
and, second, that such employment is not for the purpose of the 
employer's trade or business. In other words, if the employment 
is not of the casual character, it is not necessary that the employ- 
ment be for the purpose of the employer's trade or business, or, 
on the other hand, if the employment is for the employer's trade 
or business, it is not necessary that such employment be of a 
casual character. To repeat, employers come within the provisions 
of the Iowa workmen's compensation act except in those cases 
where both of the essential elements mentioned above are present. 

In view of the foregoing, it is my judgment that an employe 
working under the conditions mentioned in your letter might be' 
included within the provisions of the Iowa workmen's compensa- 
tion act, and, in fact, would be included except where the employ- 
ment was clearly of the casual character and in no way connected 
with the employer's trade or business. To illustrate, a laborer 
picked up on the street to repair a porch of the residence of a 
doctor, which repair job was unimportant and required but a few 
hours labor, would be excluded from the provisions of the Iowa 
workmen's compensation act under the exception that he was "a 
person whose employment was purely casual and not for the pur- 
pose of the employer's trade or business." 

Tours truly, 

Henry E. Sampson, 
As.iistant Attorney General. 
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Counties as Employers. 

Counties Are Employees Under the Act — Public Oppicees and 
Public Conteactoes Not Employes — County Engineees and 
Laborees Employed by County Aee Employes — County 
Must Carey iNSxntANCE Unless Relieved From So Doing. 

June 3, 1914. 

State Highway Commission, 
Ames, Iowa. 

Gentlemen : Replying to your letter of June 1st relative to the 
Iowa workmen's compensation act will say that this law is found 
in Chapter 8-A, Title XII, Supplement to the Code, 1913. 

The terms, conditions and provisions of this act are compulsory 
and obligatory upon counties and the employes thereof (Section 
2477-m-b) . Men employed by the day and engaged in road, culvert 
or bridge work would be employes within the definition found in 
Section 2477-ml6b of the act and hence the county would be li- 
able for compensation for injuries to employes of this character 
and would be required to provide the insurance specified in Sec- 
tion 2477-m41 for the protection of such employes unless they 
are relieved from furnishing such insurance by complying with 
the provisions of Section 2477-m49. 

The terms "employe" and "workman," as used in the act, are 
defined in Section 2477-ml6-b, and as so defined expressly exclude 
public ofiieials, elected or appointed, and therefore members of 
the board of supervisors would not be included within the terms 
of the workmen's compensation act. 

Section 1527-s3, Supplement to the Code, 1913, provides for the 
employment by the board of supervisors of a county engineer, his 
term of office and compensation to be fixed by such board. It is 
my opinion that the county engineer is not a public official within 
the meaning of Section 2477-ml6-b, and that he is not excluded 
from the provisions of said act. 

It is further provided in Section 2477-ml6-b of the act that pub- 
lic contractors who have contracts with counties are not to be 
considered as employes' thereof and hence the county contracting 
with such public contractors would not be liable to the contractors 
for compensation in case of personal injury or to the employes of 
such contractors. In such a case the public contractor would be an 
employer within the meaning of the act and must, unless he elects 
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to reject the provisions of such act, compensate his injured em- 
ployes and carry insurance for their protection in accordance with 
the provisions of Section 2477-m41. 

It is my opinion that members of the board of supervisors and 
public contractors contracting with such county are not included 
within the provisions of the workmen's compensation act, but 
that county engineers and employes working by the day for such 
counties are included within the terms and provisions of such act. 

By the provisions of Section 2477-m41, counties, as well as other 
employers, are required to insure their liability under such act 
in some insurance company approved by the state department 
of insurance and should they fail so to do, they are liable in dam- 
ages to an injured employe who sustains personal injury which 
arises out of and in the course of his employment, and the county 
is no longer permitted to rely upon what is commonly known as 
the three common law defenses. This is a risk which few counties 
will care to assume. 

Section 2477-m49 provides that employers, including counties, 
may furnish proof satisfactory to the insurance department of 
Iowa and to the Iowa industrial commissioner of their solvency 
and financial ability to pay the .compensation provided for under 
the act, and when they have so done they will be relieved of the 
necessity of providing the insurance required under Section 2477- 
m41. This will amount to the county carrying its own insurance. 
If they do not care to do this, they can secure insurance in any 
stock company or mutual association which has been approved by 
the commissioner of insurance. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Cities as Employers. 

Cities and Towns Are Employers — Street Commissioner, Man- 
ager OP "Waterworks^ and Others Are Employes — Cities 
Must Carry Insurance, or be Relieved Therefrom by In- 
dustrial Commissioner and Commissioner op Insurance. 

April 24, 1914. 
W. A. Templeton, 

Wheaton, Iowa. 

Dear Sir: Your letter of the 18th instant addressed to Frank 
0. Pierce has been forwarded to me for attention. 
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In reply to, game will say that the last legislature enacted what 
is generally known as the workmen 's compensation act, which you 
will find in Chapter 8-A, Title XII, Supplement to the Code, 1913. 
Section 2477-m-b expressly provides that the terms, conditions and 
provisions of the act shall be exclusive, compulsory and obligatory 
upon all municipal corporations, cities under special charter and 
cities under the commission form of government, and also upon all 
the employes thereof. 

The definition of "employe" is broad enough to include your 
city marshal, your street commissioner and your manager in charge 
of the waterworks, and would of course include a person employed 
to perform all of these duties. 

Section 2477-m41 provides that in order to avoid certain pen- 
alties therein named, it will be necessary for cities and towns to 
insure their liability under the act, but Section 24:77-m49 expressly 
provides that cities and towns need not provide such insurance if 
they furnish satisfactory proof to the insurance department and 
the Iowa industrial commissicner of the city's or town's solvency 
or financial ability to pay the compensation or benefits provided 
for by the act and to make such payments to the parties when en- 
titled thereto. 

It is my understanding that Hon. Warren Garst, Iowa indus- 
trial commissioner, expects to provide blanks upon which you can 
make a showing of the financial condition of the town of which 
you are clerk. 

Tours very truly, 

Heney E. Sampson, 
Assistant Attorney General. 



Farmers and The Act. 

Compensation Act Does not Apply to Farmers — Farmers Can 
Make Compensation Act A Part of Their Contract With 
Their Hired Help, and Then Insure Their Liability Under 
Such Contract. 

September 13, 1915. 
George F. Coar, 

1313 Insurance Exchange Bldg., 
Chicago, 111. 
Dear Sir: Your letter of September 8th addressed to -Hon. 
Warren Garst referring to the matter of Juergon Olderog has 
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been referred to me for attention and in reply to same will say that 
the Iowa workmen's compensation act, as it appears in Chapter 
8- A, Title XII, Supplement to the Code, 1913, does not apply to 
farmers or those engaged in agricultural pursuits and • that no 
provision is made in said statute whereby farmers and their em- 
ployes can come within the provisions of such act even by notice 
of acceptance of such act by the farmer. 

However, there can be no objection to the farmer and his farm 
hand including in the contract of employment a special term pro- 
\'iding in effect that the liability of the farmer to his farm hand 
for all injuries sustained would be governed, controlled and lim- 
ited by the terms and conditions set forth in the chapter of the 
law referred to above. If such a provision were inserted in the 
contract of employment I can see no objection to your company 
entering into a contract with the farmer by which you agree to 
indemnify him for any amount which he is required to pay out 
under his contract of service. You would insure his liability under 
the contract rather than under the statute. All of these arrange- 
ments, however, would be purely matters of contract between the 
farmer and his farm hand and between the farmer and your com- 
pany. 

In view of the fact that no provision is made for the Iowa work- 
men's compensation act applying to farmers and those engaged 
in agricultural pursuits, the Iowa industrial commission would 
have nothing to do in regard to any such contract which you might 
make with the farmers of Iowa. 

Tours truly, 

Henry E. Sampson, 
Assistant Attorney General. 
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Threshing Machine Operators. 

Operators of Threshing Machines Upon A Commercial Basis 
Are Within the Act When They Thresh Other People's 
Grain for Hire — A Farmer Operating His Own Threshing 
Machine and Using Same Exclusively for His Own Private 
Use Is Engaged In an Agricultural Pursuit, and There- 
fore Excluded. 

July 9, 1914. 

DuKEHART Machinery Company, 
Des Moines, Iowa. 

Gentlemen: You ask whether or not the operators of thresh- 
ing machines and their employes are covered hy the Iowa work- 
men's compensation act. 

This statute expressly excludes "farm or other laborers en- 
gaged in agricultural pursuits," and so the answer to your ques- 
tion depends upon whether or not the employes of these thresh- 
ing machine operators are farm laborers engaged in agricultural 
pursuits. If the employer is operating a threshing machine as 
an independent and separate business and is separating grain for 
others for hire, it is my opinion that he is engaged in a commer- 
cial enterprise that cannot properly be considered as farming or as 
being engaged in an agricultural pursuit and that both he and 
his employes are covered by the compensation act. If, however, 
a farmer buys a threshing machine and uses the same exclusively 
for his private use and does not separate the grain of his neigh- 
bors fcr hire, it may more properly be said that he is not engaged 
in a commercial enterprise and that his employes while helping 
with the threshing are still engaged as farm laborers. 

The two cases represent different occupations, and the former 
would be covered by the act and the latter would be excluded from 
its provisions. 

Tours very truly, 

Henry B. Sampson, 
Assistant Attorney General. 
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S;gar Mill Proprietcrs. 

Owner op A Sugar Mill "Who Goes About Country Operating 
Same for Hire Is Engaged In A Commercial Enterprise 
AND Is Not One "Engaged In An Agricultural Pursuit." 



November 27, 1914. 



Walter J. Fluent, 

Charles City, Iowa. 



Dear Sir: Tour letter of November 23d addressed to Hon. 
"Warren Garst has been handed to me for attention, and in reply 
to same will say that the Iowa workmen's compensation act does 
not apply to or include "farm or other laborers engaged in agri- 
cultural pursuits." (Section 24:77-m (a), Supplement to the Code, 
1913.) 

It is my opinion, however, that when a farmer purchases a 
sugar cane mill and goes about the community grinding cane 
for those who employ him for a consideration to do this character 
of work he is at the time engaged in a commercial enterprise 
which cannot properly be considered farm work or as an agri- 
cultural pursuit. The term "agricultural pursuit" is so defined 
and limited as to apply to those engaged in the tillage of the 
soil. The man who is operating a sugar cane mill for hire is not 
at the time engaged in the tillage of the soil any more than is 
the owner of a threshing machine who goes about the country 
threshing grain for those who employ him. The employe who 
is working for the owner or operator of a sugar cane mill is there- 
fore in my opinion not excluded from the compensation act on 
the grcund that he is a farm laborer. In the event one of the 
employes of an operator of a sugar cane mill is injured in the 
course of and -arising out of his employment while so employed 
upon the place of another he is entitled to compensation according 
to the provisions of the Iowa workmen's compensation act. 

Yours truly, 

Henry E. Sampson, 
Assistant Attorney General. 
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Co-operative Companiss. 

Farmers' Co-operative Creamery Companies Are Employers 
AND lIusT Provide Insurance or Be Believed From So Doing. 

June 29, 1914. 

Farmers' Co-operative Creamery Company, 
Greene, Iowa. 

Gentlemen: Replying to your letter of tte 27tli instant ad- 
dressed to the attorney general will say that from the information 
contained in your letter it is my opinion that you are an employer 
within the meaning of the Iowa workmen's compensation act and 
that unless you reject the same in accordance with the provisions 
thereof, you will be bound by its terms. 

Secticn 2477-m41, Supplement to the Code, 1913, requires that 
you must insure your liability thereunder in some insurance com- 
pany approved by the insurance department of Iowa. Provision is 
made, however, in section 2477-m49 whereby you can carry your 
own insurance if you are able to satisfy the insurance depart- 
ment and the industrial commissioner of Iowa of your financial 
ability to pay the compensation required under the act and at tha 
times provided for therein. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Charitable Institutions. 

Charitable Institutions Are Employers and Must Insure 
Their Liability Unless Relieved as Provided in- the Stat- 
ute. 

June 2S, 1914. 
Phil Hoffmann, 

Oskalocsa, Iowa. 

Dear Sir : Replying to your letter of the 25th instant addressed 
to the attorney general will say that while this department has 
not yet prepared a formal opinion upon the question submitted in 
your letter, yet it is my personal opinion that the Iowa workmen's 
compensation act applies to and includes charitable institutions 
such as public hospitals. 
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The law as originally drafted was only intended to apply to in- 
dustrial employments carried on by employers for pecuniary gain, 
but these provisions were afterwards stricken out and the law as 
finally passed was given a much wider scope and as it now stands 
includes practically all occupations except farming. 

Section 2477-m41, Supplement to the Code, 1913, requires that 
all employers must insure their liability with some insurance com- 
pany approved by the insurance department of Iowa and should 
you fail to do so your status would be not unlike what it would 
be were you to reject the compensation features of the act. This 
department cannot advise you as to whether or not you should 
reject the act or avail yourself of its privileges. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Professional Nurse Not An Employe. 

August 18, 1914. 
Hon. "Wareen Gaest, 

Iowa Industrial Commissioner. 

Dear Sir: The proposition presented by you involves the single 
legal question of whether or not a professional nurse is an employe 
within the definition of Section 2477-ml6, Supplement to the 
Code, 1913. 

Answering your inquiry will say that in my judgment a profes- 
sional nurse performing her duties with a skill which is the result 
of training in that profession is not a servant but rather one who 
renders a personal service to an employer in pursuit of an inde- 
pendent calling. In this view I am supported by the opinion of the 
court in the case of Parker vs. Seasongood, 152 Fed., 583, and also 
by the author of Moll in his work on "Independent contractors and 
employers' liability." 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 
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Physician Is Not An Employe. 

July 19, 1914. 
Hon. Warren Garst, 

Iowa Industrial Commissioner. 

Dear Sir: You ask to be advised whether or not a practicing 
physician is an employe, within the meaning of the Iowa work- 
men's compensation act. Answering your inquiry will say that 
a physician is engaged in a distinct calling, one in which he is 
entirely free from the control of his employer. (See the case of 
Pearl vs. West End Railway Company, 49 L. R. A., 846.) 

A physician is, in fact, an independent contractor free from 
the control or direction of the person employing him. (See York 
vs. C. M. & St. P. Ry. Co., 98 Iowa, 544; also O'Brien vs. Cunard 
Steamship Co., 13 L. R. A., 329 and Allan vs. State Steamship Co., 
15 L. R. A., 166.) 

In view of the foregoing authorities, it is my judgment that 
your question should be answered in the negative and that a 
physician is not an employe within the meaning of the Iowa work- 
men's compensation act. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Church Pastors. 

Pastors of Churches Are Not Employes. 

July 20, 1914. 
Wm. p. Wiley, 

705 Security Bank Bldg., Sioux City, Iowa. 

Dear Sir: Answering your letter of the 14th instant will say 
that in my judgment pastors of churches are not workmen within 
the meaning of the Iowa workmen's compensation act. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 
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July 11, 1914. 



Public Lecturers. 

Public Lecturees Are Not "Workmen." 

s. m, holladat, 

Youngerman Bldg., Des Moines, Iowa., 

Dear Sir: Replying to your letter of the 9th instant addressed 

to the attorney general will say that in my judgment lecturers 

on your circuit are not employes within the meaning of the Iowa 

workmen's compensation act and that you would not be obliged 

to pay them the compensation required under such act or to carry 

insurance as contemplated by Section 2477-m41, Supplement to the 

Code, 1913. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Chauifeurs. 

Chauffeurs Are Employees, Unless Employed Under Such 
Circumstances as to Bring Them Within the Excluded 
Class of "Domestic or Household Servants" — "Domestic 
Servants" Defined. 

May 28, 1914. 
Hon. Warren Garst, 

Iowa Industrial Commissioner. 

Dear Sir: You ask to be advised whether or not a chauffeur 
employed to operate the employer's private automobile for the 
pleasure of the employer and his family is covered by the Iowa 
workmen's compensation act. You state that the chauffeur is 
employed by the month and that he does not live with the employer 
under such circumstances as to constitute him a member of the 
family. 

You also ask to be advised whether or not a man employed to 
tend furnace, mow the lawn and perform various services about 
the house and premises is covered by the Iowa workmen's com- 
pensation act. You state that this man is the husband of the 
matron of the house, that he and his wife are provided with a 
room in the house, that they sleep in that room, and that he and 
his wife eat at the family table. 
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It is my opinion that the chauffeur would be included within 
the act for the reason that he does not belong to any one of the 
several classes of workmen excluded from the act either by the 
provisions of Section 2477-m (a), or 2477-ml6-b, Supplement tO 
the Code, 1913. 

The man employed to tend the furnace and work about the 
house would, in my opinion, be excluded from the act because 
he is a household servant within the meaning of Section 2477- 
m (a). 

Section 2477-m (a), expressly provides that the Iowa workmen's 
compensation act shall not apply, among other classes, to 

(a) Domestic servants; 

(b) Household servants. 

The term " domestic servant" means one who lives and works 
in the house and does not include a servant whose employment 
is out of doors and not in the house. Bouvier in his law diction- 
ary says that the term "domestic" does not extend to workmen 
and laborers employed out of doors. Another writer has said 
that domestic servants are those who receive wages and stay in 
the house of the person paying and employing them for their 
services. They are sometimes referred to as menial servants, 
who are defined as persons retained by others to live within the 
walls of the house and to perform the work of the household. 

A household servant is a servant dwelling under the same roof 
and under circumstances which make him a member of the family. 
The word "household" comes from the Latin word "familia." 
. It is generally used to denote persons dwelling together and com- 
posing a family. Webster defines the household as those who 
dwell under -the same roof and constitute a family. The status 
of a household servant is determined rather by his relation to 
the family than by the character of the service which he performs. 
If he is taken into the family and occupies a relation such that 
he could properly be considered a member of that household, then 
he eouM with propriety be considered a household servant. I do 
not understand that private chauffeurs occupy this close relation- 
ship with the employer. He usually lives in another house than 
bis employer; he boards at a different table; his laundry is done 
at a piijiblic laundry, his clothes are mended at a public tailor 
shop, and he does not sustain such close relationship with the 
employ&r and his family as would make him a member of the 
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family. In view of the way in which these terms have been 
defined by the courts, it is my opinion that it would be improper 
to consider the private chauffeur as a household servant within 
the meaning of the Iowa workmen's compensation act and is 
therefore covered by the act, but that on the other hand, it. would 
be entirely proper to consider a man who worked about the house 
and lived with the family in the house as a household servant 
within the meaning of the Iowa workmen's compensation act, 
and therefore excluded from the act. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Servants. 

Servants, Who Are — Members of Paid Orchestra Permanently 
Engaged for Theatre, Are Employes. 

November 16, 1914. 
L. W. "Warpield, Special Agent, 

Travelers Insurance Company, Hippee Bldg, 
Des Moines, Iowa. 

Dear Sir : You ask to be advised as to whether or not musicians 
regularly employed to play in theater orchestras are employes 
within the meaning of Section 2477-ml6-b, Supplement to the 
Code, 1913. 

I understand that the members of these orchestras are employed 
by the management, of the theater for a definite period at a regu- 
larly fixed salary and that they are subject to the direction and 
control of the theater management. I also understand that in 
many cases they are members of the musicians' labor union. 

Whether or not these members of the orchestra are employes 
within the meaning of the Iowa workmen's compensation act de- 
pends upon the relationship which exists between them and their 
employer. They are not employes unless there is the relationship 
of master and servant which includes the right of the employer tO' 
control the way in which the services of such employes are to be 
rendered. One cannot be a workman or employe unless there is a 
contract of service, and it should be remembered that a contract of 
service is not a contract for services. The former relationship con- 
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stitutes one an employe and brings him within the purview of the 
law ; the latter relationship makes one an independent contractor, 
or in other words, a self-serving employe and excludes him from the 
purview of the law. 

The courts have frequently decided who are and who are not 
employes and who are "servants," and in their opinions we find 
such language as the following: 

"A servant is one who is employed to render personal service to 
his employer, otherwise than in the pursuit of independent calling, 
and who in such service remains entirely under the control and 
direction of the latter, who is called his master." 

"A servant is one whb dees work under the direction of another, 
who not only prescribes to the workman the nature of his work, 
but directs his time as any moment may direct, the means also, or, 
as it has been put, retains the power of controlling the work." 

"The real test by which to determine whether a person is acting 
as servant of another is to ascertain whether, at the time the injury 
was inflicted, he was subject to such person's order and control and 
so liable to be discharged by him for disobedience of orders or mis- 
conduct. ' ' 

"Within the ordinary acceptation of the term one who is en- 
gaged to render services in a particular transaction is not an em- 
ploye. The word implies continued service and excludes those em- 
ployed for a single transaction." 

"The term 'employe' indicates persons hired to work for wages 
as the employer may direct, and does not embrace the acts of the 
employment of a person carrying on a distinct trade or calling to 
perform services independent of the control of the employer." 

"An employe is a person bound in some degree at least to the 
duties of a servant and not a mere contractor bound only to pro- 
duce, or cause to be produced a certain result." 

In the case In re Caldwell, 164 Fed., 515, the court held that 
musicians at regular wages to play in a theater or other place are , 
"servants" within the meaning of the bankruptcy act. July 1, 
1898, c-541, par. 64-b. Lexicographers define these words different- 
ly but courts have not considered themselves bound by the defini- 
tions found in dictionaries and have construed these words so as to 
carry into effect the intention of the law-makers, and with this 
thought in mind it is my opinion that the members of the orchestra 
would usually be employes within the meaning of the compensation 
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acts The contract of employment may, however, be such as to 
change the relationship of the parties so that they would be inde- 
pendent contractors or perhaps employes of the director of the 
orchestra. 

In view of the foregoing it is my opinion that you should care- 
fully examine the contract under which these orchestra members 
are employed and ascertain the relationship which exists between 
them and their employer, and if you find that the relationship of 
master and servant does in fact exist you should consider them as 
employes within the definition of Section 2477-ml6-b, referred to 

above. 

Yours truly, 

Heney B. Sampson, 
Assistant Attorney Oeneral. 



Employes on Commission Basis. 

Payment op Employe on Commission Basis Not Controlling 
. Eelationship op Master and Servant Must Exist. 

October 15, 1914. , 

Hon. Warren Garst, Iowa Industrial Commissioner. 

Dear Sir: Eeplying to your inquiry as to whether or not one 
working upon a commission basis is an employe within the mean- 
ing of the Iowa workmen's compensation act will say that the fact 
that the compensation of such employe is computed on the basis of 
sales made instead of upon the number of days or weeks spent is 
unimportant since it is merely a different method of computing 
the compensation he is to receive fcr his work. The important ele- 
ment to be considered in cases of this character is the relationship 
which exists between the parties. One cannot be a workman or 
employe unless there is a contract of service. There must be the 
relationship of master and servant which includes the right of the 
employer to control the way in which the services shall be ren- 
dered. Payment of an employe on a commission basis, in whole 
or in part, or wages or salary does not determine the relation of 
the employer and the employe. This relationship must be de- 
temuned rather upon whether or not the employer has control of 
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the time of the employe and in the manner in which his work is 
to be performed. 

In all such cases it is necessary to carefully examine the con- 
tract under which the employe is working. 

Yours truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Liability to Employes of Contractors. 

Caepenters Employed By General Contractor Are Not Em- 
ployes op THE Owner op the Building Being Constructed, 
Regardless op the Pinanclal Ability op Contractor* 

February 17, 1915. 
Walter J. Fluent, 

Charles City, Iowa. 

Dear Sir : For answer to your letter of February 16th I am 
enclosing pamphlet which answers most, if not all, of your ques- 
tions. 

The owner of the building being constructed would be liable, 
under the compensation act, to carpenters employed by him, if the 
relationship of master and servant existed between them. If the 
carpenters were working as or for independent contractors, then 
there would not be the relationship of master arid servant and the 
owner of the building would not be their employer within the 
meaning of the act. The owner of the building would not be liable 
in case of an injury to an employe who was working for a con- 
tractor even though the contractor might be without insurance and 
not financially able to pay the compensation provided by law. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 
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Employes Under Age. 

Compensation Must Be Paid Even Though the Injured Em- 
ploye May Be Under Age And Unlawfully Employed. 

July 13, 1914. 
Morrison Eicker Mpg. Co., 
Grinnell, Iowa. 

Gentlemen: Replying to your letter of the 10th instant ad- 
dressed to the attorney general will say that under the laws of 
Iowa it is unlawful for a boy thirteen years of age to work in your 
factory even under the conditions mentioned in your letter. 

However, should he be permitted by you to work in your estab- 
lishment and while so engaged should sustain a personal injury 
arising out of and in the course of his employment, it is my Judg- 
ment that you would still be liable to him for the compensation 
provided under the Iowa compensation act, unless either one or 
both of you have elected to reject its provisions. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Extra Territorial. 

Extra Territorial Effects of the Iowa Compensation Act — 
Authorities Cited. 

March 2i, 1914. 

Hon. Wareen Gaest, Industrial Commissioner. 

Dear Sir: You ask to be advised when, under the provisions 
of Ch<ipter 8-A, Title XII, Supplement to the Cede, 1913, may the 
authorities of Iowa enforce the provisions of the compensation act 
of their state in relation to accidents which happen beyond the 
border of their own state. 

It is my opinion that because of the express provisions of said 
Chapter 8-A, Title XII, the compensation act of Iowa is broad 
enough to include accidents which happen beyond the brrders of the 
state of Iowa, and that an employe working for an employer liv- 
ing in Iowa under a contract of employment made in Iowa, can 
recover compensation according to the terms of said Chapter 8-A, 
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Title XII, for an accident which occurred outside of the state of 
Iowa. 

Section 2477-ml6-d expressly provides that the personal injuries 
for which compensation shall be allowed "shall include injuries 
to employes whose services are being performed on, in or about 
the premises which are occupied, used or controlled by the em- 
ployer, and aiso injuries to those who are engaged elsewhere in 
places where their employer's business requires their presence and 
subjects them to dangers incident to the business." This language 
is general and broad enough to include injuries occurring without 
the state. 

The Massachusetts court in Mulhall vs. Fallon, 126 Mass. 266, 
held that it was within the power of the legislature to give the act 
extra territorial effect. The point to be decided is whether the 
language quoted above indicates a purpose to make its terms ap- 
plicable to injuries received outside of the state. This must be de- 
termined by a critical examination of the words of the statute in 
the light of its humane purposes. 

The statute further provides that : 

"Where the employer and employe have not given notice of an 
election to reject the terms of this act," every contract of hire, ex- 
press or implied shall be construed as an implied agre-ment be- 
tween them and a part of the contract on the part of the employer 
to provide, secure and pay, and on the part of the employe to ac- 
cept compensation in the manner as by this act provided for all 
personal injuries sustained arising out of and in the course of the 
employment. ' ' 

This provision of the statute would indicate that there is an im- 
plied contract to compensate for injuries arising out of and in the 
course of the employment. The statute itself may have no extra 
territorial effect, but it can require a contract to be made by two 
parties to a hiring, which shall have an extra territorial effect. It 
would appear that a reasonable construction of the statute is that 
it writes into the contract of employment certain additional terms. 
The cause of action of a person injured outside of the state of 
Iowa is ex-contractu. The lex loci contractus governs the con- 
struction of the contract and determines the legal obligations aris- 
ing from it. 9 Cyc. 664. 

If it be conceded that the claim of the injured employe is ex 
contractu and not ex delicto, the rights of the employe injured be- 
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yond the borders of the state would be governed by the statute of 
Iowa. 

Deeny vs. Wright & Cobb Co., 36 N. J. L. J., 121 ; 
Eay E. Schwartz, Claim No. 6, Ohio Indust. Brd. July 10, 
1912. 
Attention should be called to the fact that several courts have 
taken an oppcsite view, but under statutes which made the claim 
of the "employe ex delicto instead of ex contractu. In this connec- 
tion see 

Gould's Case, 215 Mass. 480; 

Keys Co. vs. AUerdyee, Mich. Indus. Brd., April, 1913; 
Euling of Wisconsin Industrial Com. ; 
Hicks vs. Maxton, (1907) 1 B. W. C. C. 150; 
Tomalin vs. Pierson & Son, (1909) 100 L. T. 685; 
Schwartz vs. I. G. & T. Wks. Co., (1912) 2 K. B. 299. 
The object of our act is to protect the citizens and inhabitants 
of Iowa. It is based upon the proposition that the inherent risks 
of an employment should in justice be placed upon the shoulders 
of the employer, and that the statute should be interpreted with 
this intrnt of the legislature in mind. 

Therefore, in view of the foregoing, it is my opinion that the 
statute of Iowa has an extra territorial effect to the extent indi- 
cated above. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Injury Due to Wilf .:1 Intent. 

Compensation Uncollectible fob Injury Due to Wilful Intent 
OP THE Injured Employe or on Account of an Injury 
Sustained by Eeason of the Intoxication of Injured Em- 
'ploye. 

June 3, 1914. 
Pella Commercial Association, 

Pella, Iowa. ■ 

Gentlemen: Replying to your letter of the 29th ultimo^ ad- 
dressed to the attorney general will say that an attack has been 
made upon the constitutionality of the Iowa workmen's compen- 
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sation act in the federal court and Hon. Smith MePherson now 
has the matter under advisement.* We do not expect the law to 
. be held unconstitutional, but as you know, that is a matter for the 
court. 

The law expressly exempts farm or other laborers engaged in 
agricultural pursuits, but I do not believe that this provision makes 
the law unconstitutional on the ground of being special or class 
legislation. 

Under the provisions of Section 2477-m41, Supplement to the 
Code 1913, employers are required to provide insurance and the 
policy of insurance provides that the insurance company will pay 
any and all amounts required of the employer under the compen- 
sation act and at the t'me or times provided for therein. If the 
insurance company makes the payments required of the employer 
at the time or times required in the act, then there is no further 
liability on the part of either the employer or the insurance com- 
pany. The injured employe cannot recover from both the insur- 
ance company and the employer. 

Section 2477-mla provides that no compensation shall be al- 
lowed for an injury caused by the employe's wilful intention to 
injure himself, and also that no compensation should be paid to 
an injured employe if the injury was sustained on account of the 
intoxication of the employe. If it can be shown that the injured 
emplrye purposely violated the instructions of his employer with 
the wilful intention to injure himself and that as a result of such 
wilful act he is injured, then he cannot recover compensation, but 
in my opinion an employe may recover compensation even though 
he disregard the instructions of his employer and is injured be- 
cause of such disregard. Many employes do violate instructions 
without any wilful intention of injuring themselves and the fear 
of being hurt is, in most instances, sufficient to prevent employes 
from being grossly careless. The protection of an employer against 
a careless employe who is constantly violating the rules and there- 
by endangering himself is to discharge such employe. 

Yours very truly, 

Henry B. Sampson, 
Assistant Attorney General. 



*The decision of the Hon. Smith MePherson sustained the constitutionality 
of the act. It has since been appealed to the Supreme Court of the U. S. 
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No Compensation for Diseases. 

Iowa Statute Peculiar in That it Excludes Diseases — Pneu- 
monia Due to Exposure not Compensated for — Compen- 
sation Paid foe Disease Due to an Injury. 

September 21, 1915. 

Hon. Warren Garst, Iowa Industrial Commissioner. 

Dear Sir: You ask to be advised as to whether or not, under 
the Iowa workmen's compensation act, compensation should be 
paid to an employe who contracts a disease due to exposure re- 
ceived in the course of his employment, and, in answer to your in- 
quiry will say that by the express provisions of sub-division (f) 
of Section 2477-ml6, Supplement to the Code, 1913, the words 
"injury" and "personal injury" do not include a disease except 
as it shall result from the injury. Under the provisions of the 
Iowa statute, an employe who receives a personal injury from 
which blood poison afterwards develops can recover compensation 
for the reason that his disease is the result of an injury, but if he 
contracts pneumonia due to exposure it cannot be said that his 
pneumonia is the result of any injury and, therefore, he is not en- 
titled to compensation. 

Therefore, it is my opinion that, except in those cases where 
the disease is the result of an injury received by the employe aris- 
ing out of and in the course of his employment, there can be no 
recovery of compensation for diseases contracted by the employe 
in the course of his employment. 

Yours truly, 

Henry B. Sampson, 
Assistant Attorney General. 



Sunstroke. 

Sunstroke Peceived Under Normal Conditions Is not Such 
an Injury as "Would Entitle the Employe to Compensa- 
tion. 

August 5, 1914. 

Hon. Warren Garst, Iowa Industrial Commissioner. 

Dear Sir: You ask to be advised whether or not compensation 
should be paid under the Iowa workmen's compensation act to an 
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employe who is sunstruek during the ecurse of his employment. 
Ycur question cannot be answered either in the afEirmative or the 
negative but must depend upon the facts and circumstances sur- 
rounding each case. 

It is my opinion that where the employe sustains such injury 
when put to work at a task which peculiarly exposes him to such 
injury, he should be paid the compensation provided for in the 
act. Such was the express holding in the case of Morgan vs. 
Zenaida (1909) 25 T. L. R. 446; 2 B. W. C. C. 19. In that case 
the employe, an ordinary seaman, while engaged in painting the 
vessel while she was lying at a port on the coast of Mexico was in- 
capacitated by sunstroke. The medical evidence was to the effect 
that the seaman painting the outside of a ship is running a greater 
risk of sunstroke than while employed on deck because he not only 
gets the direct rays of the sun, but he also gets the reflected rays 
from the ship's side. 

The foregoing view does not require one to hold that sunstroke 
received under the circumstances mentioned above is an accidental 
injury, since the Iowa statute applies to "all personal injuries." 
It is sufficient to say that sunstroke received under circumstances 
such as indicated above should be considered a personal injury. 

Sunstroke received under normal conditions has been regarded 
in some instances as a disease rather than as a personal injury, 
and except in those cases where you find from the facts that the 
sunstroke was due to an exposure peculiarly severe because of the 
nature and location of the employment, I believe you would be 
warranted in holding that a sunstroke received under ordinary 
and not unnatural conditions should be treated as an illness due 
to the weakened condition of the employe rather than as a personal 
injury, and in all such cases no compensation should be paid. 

In writing the foregoing opinion I have not overlooked the fol- 
lowing authorities: 

Feder vs. I. S. T. M. A., 107 Iowa 538 ; 
Bryant vs. Continental Co., 147 S. W. 636; 
Dozier vs. F. & C. Co., 46 Fed. 446; 
See. 2477-m 16-g, Supp. Code, 1913. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General 
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Burns from Gasoline. 

Compensation Is Due to an Employe of a Clothes Cleaisiing 
Establishment When He Is Burned Because of the Gaso- 
line Upon His Hands. 

August 10, 1914. 

Feed L. Geat Company, 
MinneapoLs, Minn. 

Gentlemen: Your letter of the 27th ultimo addressed to the 
Hon. Warren Garst has been laid on my desk for attention and 
awaited my return to the city. 

You ask to be advised whether or not compensation should be 
paid under the Iowa workmen's compensation act to an injured 
employe whose work requ.red him to clean clothing with gasoline 
and who after performing such work and while his hands were still 
moist with the gasoline undertook to light his pipe and in so doing 
severely burned his hand. 

' In the case of Moore vs. Manchester Liners (1910) A. C. 

498, the Lord Chancellor said: 

"I think an accident befalls a man 'in the course of his em- 
ployment if it occurs while he is doing what a man so employed 
may reasonably do within a time dur'ng which he is employed, and 
at a place where he may reasonably be during that time to do that 
thing." 

This rule was afterwards applied in the ease of M' Lauchlin vs. 
Anderson (1911), 48 S. C. L. R. 349; 4 B. W. C. C. 376. In that 
case a workman was employed as a laborer in connection with 
loading and unloading wagons and accompanying them while be- 
ing hauled from one traction engine to another. While sitting on 
the wagon while being so hauled, he dropped his pipe and in at- 
tempting to get down to recover it, lost his balance and fell in 
front of the wheels of the wagon, which went over his leg, fatally 
injuring him. The court held that the accident arose out of and 
in the course of the employment, saying: 

''Now this man's operation of getting down from the wagon to 
recover his pipe seems to satisfy all those conditions. Taking 
them in their inverse order, he had a right to be at the place rid- 
ing on or walking beside the wagon. He was within the time dur- 
ing which he was employed because the accident happened during 
the actual period of transit, and he was doing a thing which a 
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man while working may reasonably do, — a working man of this 
sort may reasonably smoke, he may reasmiably drop his pipe and 
he may reasonably pick it up again." 

In view of the foregoing authorities, it is my opinion that your 
question should be ianswered in the affirmative, and this is especial- 
ly true since the injury was in fact caused by the presence of the 
gasoline upon his hand due to the nature of his employment. It 
is an injury which could be seen to have followed as a natural in- 
cident of the work and to have been contemplated by a reasonable 
person familiar with the whole situation as a result of the ex- 
posure occasioned by the nature of the employment. It was an 
injury which can fairly be traced to the employment as a contrib- 
uting approximate cause and which came from the hazard to which 
the workman would not have been equally exposed apart from the 
employment. 

The foregoing opinion is supported by the following American 
authcrities: 

Employers Liah. Assurance Ass'n., 102 N. E. (Mass.) 697; 

Milhken vs. Atowle, 103 N. E. (Mass.) 898; 

Johnson vs. London Guarantee & Accident Co., 104 N. E. 

(Mass.) 735; 
In re Hurle, 104 N. E. (Mass.) 336; 
In re Donovan, 104 N. E. (Mass.) 431; 
Bryant vs. Fissell, 86 Atl. (N. J.) 458; 
Zabriskie vs. Erie B. Co., 88 Atl. (N. J.) 824; 
Newcomb vs. Allertson, 89 Atl. (N. J.) 928; 
Terlecki vs. Straus, 89 Atl. (N. J.) 1023; 
Clem vs. Chalmers Motor Co., 144 N. W. (Mich.) 848; 
Baynor vs. Sligh, 146 N. W. (Mich.) 665. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 
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Medical and Hospital Services. 

Employee Only Required to Furnish Surgical, Medical and 
Hospital Services During First Two "Weeks, But- in no 
Event in Excess op $100.00. 

February 2, 1915. 
Dr. H. E. Pfeipper, 

Security Savings Bank Bldg., Cedar Rapids, Iowa. 

, Dear Sir: Replying to your letter of January 28tli addressed 
to Attorney General Cosson will say that the employer is required, 
under Section 2477-m9-b, Supplement to the Code 1913, to furnish 
reasonable surgical, medical and hospital services and supplies 
not exceeding $100.00 during the first two weeks of incapacity. It 
is my understanding that these two provisians are limitations and 
that the employer is not required to furnish medical services which 
Vv'ould cost in excess of $100.00 or to furnish same after the ex- 
piration of the two weeks following the necessity for such medical 
attention, so that if the medical services were of such a character 
that the reasonable fee therefor during the first ten days following 
the injury was $100.00, then that would be the extent of the em- 
ployer's liability, or in the event the medical services were of such 
a character that a reasonable fee for the same during the first two 
weeks following the injury would only amount to $75.00 then that 
amount would be the extent of the liability of the employer. 

Tours truly, 

Henry E. Sampson, , 
Assistant Attorney General. 



Surviving Spouse as Dependent. 

Surviving Spouse Conclusively Presumed to Be a Dependent 
OP THE Injured Employ'e — CaNDiTioNS Under Which Sur- 
viving Spouse Is not Entitled to Compensation. 

December 29, 1914. 

Hon. Warren Garst, Industrial Commissioner. 

Dear Sir : You ask to be advised whether or not the surviving 
spouse is wholly dependent upon a deceased employe within the 
meaning of the Iowa workmen's compensation act. 
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For answer to your inquiry permit me to refer you to Section 
2477-ml6-cl, Supplement to the Code, 1913, which provides, in 
part, as follows: 

"The following shall be conclusively presumed to be wholly 
dependent upon a deceased employe: 

"(1) The surviving spouse unless it be shown that the sur- 
vivor willfully deserted deceased without fault upon the part of 
the deceased, and if it be shown that the survivor deserted with- 
out fault upon the part of deceased, the survivor shall not be re- 
garded as a dependent in any degree. No surviving spouse shall be 
entitled to the benefits of this act unless she shall have been mar- 
ried to the deceased at the time of the injury." 

You will observe from the foregoing provision of the statute 
that the surviving spouse is not entitled to compensation if it is 
shown that — 

(a) She was not married to the deceased at the time of the 
injury. 

(b) That she wilfully deserted deceased without fault upon 
the part of the deceased. 

Under the provisions of the Iowa act, it is immaterial that the 
surviving spouse was a wage earner and helping to support her- 
self at the time of the injury. 

Therefore, it is my opinion that the surviving spouse of a de- 
ceased employe killed from an injury arising out of and in the 
course of his employment is entitled to a weekly payment equal 
to 50% of the average weekly wages of the deceased at the time of 
his injury, not to exceed $10.00 per week, for a period of 300 
weeks, provided said surviving spouse was married to the deceased 
at the time of the injury and had not deserted deceased without 
fault on the part of said deceased. 

Tours very truly, 

Henky E. Sampson, 
Assistant Attorney General. 
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Injury Tue to Third Party. 

Employe can Peoceed Against Either the Employer for Com- 
pensation OR the Third Party Causing Such Injury for 
Damages — Extent op Recovery — Subrogation. 

April 1, 1915. 
E. H. Crocker, Attorney, 

Cedar Eapids, Iowa. 

Dear Sir : Your letter of March 30th, addressed to Hon. War- 
ren Garst, has been handed to me for attention. 

You ask for an interpretation of Section 2477-m6, Supplement 
to the Code, 1913. 

Per answer to your first inquiry permit me to say that as I un- 
derstand said Section 2477-m6, the injured employe may proceed 
against both the employer for his compensation and against the 
third person who caused the injury to recover damages, and that 
the amount of damages which he may recover from such third per- 
son is not limited by the amount of compensation to which he is 
entitled under the Iowa workmen's compensation act. The em- 
ploye gets the excess of damage, if any, over the amount of com- 
pensation to which he is entitled. 

Answering your second question will say that it is my under- 
standing that if an injured employe recovers compensation froii 
his employer under the provisions of the Iowa workmen 's compensa- 
tion act, and if the injury was caused under circumstances creat- 
ing a legal liability in some third person, that then the employer 
is subrogated to the rights of the employe and can institute an ac- 
tion against such third party to recover any and all sums which he 
had paid his injured employe on account of such personal injuries. 
The law does not seem to contemplate permitting the employer to 
recover from said third party any amount in excess of the com- 
pensation to such injured employe. If the amount of damage sus- 
tained by the injured employe is in excess of the compensation 
paid, the injured employe may sue said third party for such 
amount even though he has already recovered full compensation in 
accordance with the provisions of the Iowa workmen's compensa- 
tion act. 

The foregoing appeals to me as a fair interpretation of Section 
2477-m6, but I am unable to cite any authorities expressly in point 
upon the specific questions submitted in your letter. In view of the 
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great variance in the language of the statutes of the several states 
and because of their recent enactment it is difficult to find author- 
ities which are directly in point upon these propositions. Should 
I discover any cases within the next few days that would be of 
l)articular value to you I will send you the authorities. 

Yours truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Subrogation. 

Employee Who Has Paid Compensation Can Eecovee From 
THE Party Causing the Injury foe Amount Paid Out foe 
DocTEE Bills. 

March 27, 1915. 
Lestee M. Caldwell, Adjuster, 

City National Bank Bldg., Omaha, Nebraska. 

Deae Sie: Eeplying to your letter. No. 3071 — Andrew Johnson 
re Sam Ames, addressed to Hon. Warren Garst, will say that in 
my opinion the "compensation" referred to in line 3 of paragraph 
"a," Section 2477-m6, Supplement to the Code, 1913, is broad 
enough to include not only the compensation paid out. by the em- 
I^loyer under Section 2477-m9, paragraphs d, e, f, g, h, i and j, 
but also any payments made under paragraphs b and c of said 
Section 2477-m9 on account of injuries to one of his employes. 

Conceding that the foregoing is a fair interpretation of the stat- 
utory provisions of the workmen's compensation act, then your 
company is relieved under said Section 2477-m6 from paying the 
doctor bill for statutory medical aid rendered Mr. Sam Amos by 
Dr. Whitaker, provided the total sum of the said doctor bill and 
the compensation to which the said Amos was entitled to under the 
law after the second week was less than the amount of damages 
recovered by Mr. Amos from the Chicago Northwestern Ry., which 
as I recall was compromised and settled for $200.00. 

Yours truly, 

Henry E. Sampson, 
Assistant Attorney General. 
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Compensation Payable Weekly, 

Compensation Must Be Paid Weekly, Except in Cases of Lump 
Sum Settlement. 

May 15, 1914. 

Hon. Warren Garst, Iowa Industrial Commissioner. 

Dear Sir : You ask to be advised whether or hot the provisions 
of Chapter 8-A, Title XII, Supplement to the Code, 1913, re- 
quire all employers to make the payments required under such act 
weekly, or whether they could be made semi-monthly, monthly, 
annually, or at the end of the period for which payment is to be 
made. 

Section 2477-m-a of said chapter expressly provides that the 
employer shall pay the compensation according to the terms, con- 
ditions and provisions of the act. 

Section 2477-m9d provides that in case of death the employer 
shall pay a "weekly payment." 

Section 2477-m9e makes use of the language, "the weekly com- 
pensation to be paid as aforesaid," also "when weekly payments 
have been made." 

Section 2477-m9j provides a schedule of compensation based 
upon daily wages to be paid for a stipulated number of weeks. 

I know of no other provisions of the act which refer to the time 
of payment. It is true that section 15 provides for lump settle- 
ments in cases where the district judge is satisfied that it would be 
better than ' ' future monthly or weekly payments, as the case may 
be," but this provision was written at a time when the act pro- 
vided for both weekly and monthly payments, but in later drafts of 
the bill the provision for monthly payments was stricken out and 
hence the reference in this section of the act has no real bearing 
upon the question submitted. 

Section 2477-m49 permits an employer to satisfy the insurance 
department and the Iowa industrial commissioner of his solvency 
and financial ability to pay the compensation in the amount and 
at the time required by this act. This provision does not, how- 
ever, give anyone the authority to fix the time when payments re- 
quired under this act shall be paid, — that having been determined 
by the statute itself. 

It is therefore my opinion that there is no provision in the Iowa 
workmen's compensation act which permits employers to make 
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the payments required thereunder except weekly, unless an ar- 
rangement is made for the payment in a lump sum, in accordance 
with the special provisions found in Section 2477-ml4. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 



Employer Primarily Liable. 

Employee Primarily Liable to Injured Employe, Even Where 
Carrying Compensation Insurance. 

August 4, 1914. 
Euhl & Mittlebuscher, 
Davenport, Iowa. 

Gentlemen : Your letter of the 23d ultimo addressed to the at- 
torney general was placed on my desk and' awaited my return to 
the city. In answer to same will say that it is my personal judg- 
ment that under the Iowa compensation act an employer is pri- 
marily liable to the injured employe for the compensation pro- 
vided by said act, regardless of any arrangement made with a third 
party (insurance company) to carry this risk, and that if for any 
reason said insurance company becomes insolvent and fails to pay 
the compensation required under the act, the employer would still 
be liable for all compensation legally due and owing such injured 
employe. 

The thought underlying this statute is the protection of the de- 
pendents of employes injuredin our -industrial activities, and the 
law net only places the duty upcn the employer to pay the com- 
pensation but also requires such employer who is mt financially 
able to carry such risk and is not relieved from so doing, to insure 
his liability under the act in some company, association or or- 
ganization which has been approved by the commissioner of insur- 
ance. 

Yours very truly, 

Henry E. Sampson, 
Assistant Attorney General. 
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Wilful Intent to Injure Himself. 

Meaning op the Language "Wilful Intention to Injure Him- 
self" Includes More Than Mere Negligence. 

September 12, 1914. 

Hon. Warren Garst, Iowa Industrial Commissioner. 

Dear Sir: You ask for an interpretation of Section 2477-ml, 
Supplement to the Code, 1913, and particularly as to the meaning 
of the words "wilful intention to injure himself" found in said 
section. 

Answering your inquiry will say that in my judgment this 
language means much more than mere negli'^ence or even gross or 
culpable negligence. It involves conduct which is of a quasi- 
criminal nature — the intentional doing of something either with 
the knowledge that it will result in serious injury or with a wan- 
ton disregard of its probable consequences. 

An employe might, act through thoughtlessness or inattention. 
His acts may be clearly imprudent or even neglig-ent. He may go 
about the performance of his duties in a way contrary to the rules 
or instructions of the employer. He may even violate an order of 
the employer not to work about machinery until the same has been 
stopped, but, in my judgment, none of these acts of the employe 
constitute wilful intention to injure himself as that language is 
used in this statute. 

Yours truly, 

Henry B. Sampson, 
Assistant Attorney General. 



Ccmpensation Insurance Required. 

Employe Injured Prior to July 1, 1914, Cannot Eecovee 
Compensation — Employer Refusing to Provide Compensa- 
tion Insurance Liable to Injured Employe in Same Man- 
ner AS Though He Rejected the Act. 

September 28, 1914. 

Hon. Warren Garst, Iowa Industrial Commissioner. 

Dear Sir : Your letter of September 11th, together with letter 
received by you from the M. & St. L. R. R. Co., has been referred 
to me for reply. 
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Your question briefly stated is whether or not the M. & St. L. is 
entitled to arbitration in the case of J. E. Nash, and whether or 
not you should call for the formation of a comm ttee of arbitration 
in accordance with the provisions of Section 2477-m26 of the Iowa 
workmen's compensation act to pass upon this case. 

The facts of this case stated chronologically are as follows: 

July 4, 1913, parts 2 and 3 of the Iowa workmen's compensation 
act became effective. 

July 1, 1914, part 1 of said act became effective. 

July 7, 1914, J. E. Nash, an employe of the M. & St. L. B. E. 
Co., was injured. 

July 15, 1914, J. E. Nash died as the rssult of said injury. 

July 21, 1914, application made by the M. & St. L. R. R. Co. to 
carry its own insurance as provided by Sec. 2477-m49, Supp. to 
Code, 1913. 

July 21, 1914, M. & St. L. R. R. Co. released from the necessity 
of complying with the provisions of Section 2477-m41, said release 
expressly providing that it is good for the term of one year from 
July 21, 1914, unless sooner revoked. 

September 8, 1914, request of M. & St. L. R. R. Co., for the ap- 
pointment of arbitration committee. 

The further facts should be stated that J. E. Nash has not made 
application to you for arbitration, and has not even made demand 
upon the said railroad company for compensation, and does not 
claim any compensation whatever but on the other hand affirma- 
tively states that he does not desire compensation. It would there- 
fore seem that there was nothing to arbitrate between the parties 
and that there is no necessity for the appointment of a board of 
arbitration. 

Insurance by the employer of his liability under the compensa- 
tion act is a necessary and fundamental principle of the law not 
only for the purpose of insuring prompt and certain payment of 
compensation but for the further purpose of distributing the com- 
pensation to injured employes in such a manner that it is paid 
by the consumers — ^by society for whom these injured employes 
are laboring. Therefore the act expressly provides in Siction 2477- 
m41 that "every employer subject to the provisions of this act, 
shall insure his liability thereunder in some corporation, asso- 
ciation or organization approved by the state department of in- 
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So essential is the providing of this insurance that the act seeks 
to compel every employer to provide same by penalizing them for 
failure so to do, hence it expressly provides that, "if such em- 
ployer refuses or neglects io comply with this section he shall be 
liable in case of injury to any workman in his employ under part 
1 of this act." 

To correctly understand the intention of the legislature in using 
this language it should be said that this sentence was taken bodily 
from Section 32 of the bill proposed by the Missouri commission, 
which act was divided into several parts, Part 1 of which was 
devoted exclusively to employer's liability. The legislature, there- 
fore, intended, following the Missouri plan, to penalize every em-* 
player who neglected to provide insurance by fixing his liability 
as under the common law modified by Sections 2477-m(c)l, 2, 3, and 
4, Supplement to the Code, 1913. To give this language any other 
interpretation would take out every element of penalty and nullify 
an essential feature of this act. 

This provision making those employers who fail to provide in- 
surance liable to their injured employes under common law as 
modified by said Section 2477-m(c) is one of the provisions referred 
to at the beginning of Section 2477-m(a) in the language "except 
as by this act otherwise provided." 

It is true that an employer may be relieved und.r Section 2477- 
m49 from the neeess.ty of complying with Section 2477-m41 there- 
of if he makes application to and is relieved by the Iowa indus- 
trial commissioner and the insurance department of Iowa from 
the necessity of complying with said Section 2477-m41. 

Neither the language in Section 2477-m41, nor any other lan- 
guage of the act gives the employer thirty days from the 1st day 
of July, 1914, in which to be relieved from providing such insur- 
ance as contemplated in said Section 2477-m49. Part I becaine 
effective en the 1st day of July, 1914, and every employer in Iowa 
from and after that date had a definite liability under said act 
and unless that liability was covered by insurance from and after 
the 1st day of July, 1914, or unless such employer had complied 
with Section 2477-m49 he had not complied with the express pro- 
visions of the act and was therefore in default from and after the 
1st day of July, 1914, and subject to the penalty provided for 
sUeh default as set forth ia the last sentence of said Section 
2477-m41. 
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As you have stated the facts, the M. & St. L. R. R. Co. was, in 
my opinion, in default from the 1st day of July, 1914, until the 
21st day of July, 1914, when they were released from the necessity 
of complying with Section 2477-m41 requiring insurance. It was 
therefore in default on the 7th day of July, 1914, the date of the 
injury, and on the 15th day of July, 1914, the date of the death 
of the injured employe, and hence their liability for this injury 
would be fixed by the provisions of the common law as modified 
by said Sections 2477-m(c)l, 2, 3 and 4. They are not in a position 
to claim the advantages of compensation for the reason that at the 
time of the injury they were without insurance and had not at 
that time been relieved from the necessity of providing same. 

In view of the foregoing I give it as my opinion that the case 
of J. E Nash is not one which comes under the compensation 
features of the act, that it is not one which can be arbitrated under 
Section 2477-m26, that there is nothing to be arbitrated since the 
injured employe is making no demand for compensation, that you 
as the Iowa Industrial Commissioner have no jurisdiction over 
this ease, and that therefore you may legally deny the request of 
the M. & St. L. R. R. Co. for the formation of a committee of 
arbitration to consider the same of the said J. E. Nash. The facts 
of this case may bring it within the provisions of the Federal 
employer's liability act. 

Section 2477-m2a provides that ' ' the rights and remedies provided 
in this act for an employe on account of an injury shall be ex- 
clusive of all other rights and remedies of such employe, his per- 
sonal or legal representatives, dependents or next of kin, * * * " 
and should the M. & St. L. R. R. Co. be correct in its contention 
it can plead this provision in defense to any suit hereafter brought 
by the legal representatives of J. E. Nash at common law on ac- 
count of the injuries received on July 7, 1914, and their rights 
will be fully protected by the court. 

Yours truly, 

Henry E. Sampson, 
Assistant Attorney General. 
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spection 

Review of decision of arbitration 
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Rules, violation ol by employe not 
willul intent to injure himself— 
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Schedule ol compensation 
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